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NON-PROFIT ORGANISATIONS CALL FOR LAW REFORM TO SECTION 21 OF COMPANIES ACT

Section 21 of the Companies Act and its impact on “charitable” or non-profit organisations, will come under scrutiny when non-profit organisations, government and legal experts convene on Friday, 14 May 2004 at Metropolitan, Parc Du Cap, Bellville. 

The Non-Profit Consortium (NPC), previously known as the Non-Profit Partnership (NPP) is a Section 21 Company committed to promoting socio-economic justice in South Africa by strengthening the financial sustainability of the non-profit sector, have joined forces with the Legal Resource Centre to consider law reform to the current Section 21 of the Companies Act. 

At issue is the inadequacy of Section 21 of the Companies Act to regulate Non-Profit Organisations (NPOs). A Section 21 Company is a public company and is subject to all the conditions of the duties imposed by a public company. Although, the Act incorporates “Associations not for Gain” - organisations that cannot issue shares and pay dividends - it fails to adequately meet the needs of the non-profit sector.

The conditions and duties relating to Section 21 Companies in its current form were not designed for the purposes of regulating organisations operating with a charitable motive. These provisions, as they apply to NPOs, hampers the effectiveness of NPOs to achieve their objectives. Reform to Section 21 of the Companies Act needs to be tailor-made to suit the main objectives of NPOs in a way that emphasises governance and accountability, but which relieves the administrative burden in complying with the law.

Executive Director of The Non-Profit Consortium, Tracy Fortune says: “The provisions of the Act provide cumbersome legal obligations on the NPO sector. We have found that many NPO’s are struggling to comply with the legal requirements of the Act as it creates an administrative and financial burden on companies that do not operate with a share capital (for profit). We hope that by engaging with government that a more suitable entity for regulating the NPO sector will be derived that would make registration and the administration procedures more accessible for non-profit organisations, without compromising the NPO sectors responsibility towards governance and accountability.”

Presently, Section 21 companies are companies limited by guarantee, which means that although this is a company without a share capital, it still needs to comply with the same registration requirements as for-profit companies.

Attorney of the Legal Resources Centre, Ricardo Wyngaard explains: “When setting up a NPO, there is no share capital. Members contribute voluntarily with no returns in the form of shares, but do so for the public’s benefit. NPOs therefore have to either rely on funding for registration purposes or source the capital. Although the amount of R300 is nominal, smaller NPOs, particularly community-based organisations can not afford to pay these fees, and would rather direct this funding towards the main objective of the organisation such as feeding schemes, education programmes etc.”

It follows that since NPOs fulfil such an important role in assisting government in its mandate in poverty alleviation and service delivery, that NPOs should be exempt from registration fees, or affordable registration fees that take cognisance of the size and scope of an organisation is implemented.

Governance has become a hot topic of concern within business and government, however the Act fails to adequately address governance requirements within the NPO sector. Executive Director Tracy Fortune says: “In commercial companies the Directors owe their fiduciary (due of care and skill) duties primarily to the shareholders of the company. While the Act implies that Directors of Section 21 companies have the same fiduciary duties, it is unclear as to whom these duties are directed to.”

Through this meeting The Non-Profit Consortium (NPC) and the Legal Resource Centre hope to obtain more appropriate legislation to regulate the not-for profit sector. Fortune says: “By way of these consultations, we will pave the way for greater public participation in the law reform process from all sectors. It is important for NPOs to take full advantage of this opportunity so that their concerns will be adequately addressed with this review process.”

AGENDA

COMPANY LAW REVIEW: THE IMPACT ON SECTION 21 COMPANIES

DATE: 

14 May 2004

TIME: 

09h30 – 16h30

VENUE:
 Metropolitan Group Learning Centre



Parc Du Cap



Room 10, Building 6



Mispel Rd



Bellville

PROGRAMME:

09:30 - Welcome and Introduction

Executive Director: Tracy Fortune 

The Non-Profit Consortium (NPC)

09h45 - Company Law Review: Project Update & Overview

Project Manager: Tshepo Mongalo 

Department of Trade and Industry (DTI)

10h30 – TEA

11H50 – Section 21 Companies: How the Companies Act in its Current Form Restricts the Sector

Attorney: Ricardo Wyngaardt

Legal Resources Centre

11h00 - Incorporate Non-Profit Companies: International Best Practice

NGO Legal Expert: Richard Rosenthal

Richard Rosenthal Attorneys

12h45 - LUNCH

13h30 – BREAKAWAY SESSIONS

Group 1: Problems Encountered by Section 21 Companies in SA

Facilitator: Thamsanqa Mbatha

Legal Resource Centre

Group 2: International Best Practice

Facilitator: Tessa Brewis

The Non-Profit Consortium

15h00 – TEA

15H20 PLENARY SESSION TO SUMMARISE OUTCOME OF DISCUSSION GROUPS

16H00 – SUMMARY & CLOSING

Programme Manager: Tessa Brewis

The Non-Profit Consortium

For further information, please contact Director Tracy Fortune at telephone number (021) 425 0386 or 084 490 2084 and Ricardo Wyngaard on (021) 423 8285
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